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Annomayusa. B crartbe NPUBOAUTCS CPAaBHEHME U BO3MOYKHOCTb IPHUMEHEHMs IO aHAJIOTUU
JI0rOBOpa CyppoOraTHOro MaTepUHCTBA ¢ MHBIMH IOMMEHOBAaHHBIMHU JIOTOBOPAaMH, AKLEHTUPYETCS
BHUMaHUE Ha CYIIECTBEHHbIE YCJIOBHUS [JOrOBOpa O CYppOraTHOM MAaTr€pUHCTBE, TaKXKe
paccMaTpuBacTCs MHbIE YCIOBHS, KOTOPBIMHM O0JaJaeT JO0roBOp, IIOJHUMAETCS BOIPOC O
HEOOXOIMMOCTH Ha 3aKOHOAATEIbHOM YPOBHE IPHHSATUS CIENUAIBHOTO aKTa JIMOO HOPMBI AJIs
YPEryaupoBaHus BOIIPOCOB JUIsl IPABOIPUMEHEHHUS 10TOBOPA.

Abstract. The article provides a comparison and the possibility of applying, by analogy,
a surrogate motherhood agreement with other named agreements, focuses on the essential terms of
the surrogate motherhood agreement, also considers other conditions that the agreement possesses,
raises the question of whether it is necessary at the legislative level to adopt a special act or norm
for settlement issues for the enforcement of the contract.

Kniouesvie cnosa: cypporarHoe MaTepHHCTBO, CypporarHas MaTb, T€HETHUYECKHE POIUTENH,
CYLIECTBEHHBIE YCIIOBHS JI0TOBOpa, CPaBHEHHE JIOTOBOpA CyppOraTHOIO MAaTEPHUHCTBA C HWHBIMHU
JOTOBOPaMH.

Keywords: surrogate motherhood, surrogate mother, genetic parents, essential terms of the
contract, comparison of the surrogate motherhood contract with other contracts.

CypporarHoe MarepuHCTBO UMEET JOJTYI0 UCTOPHIO, HO HE ObUIO O(UIIMATIBHO TIPU3HAHO 10
KOHIIa ABaAaroro Beka. CyllecTBYeT psii SMOLMOHAIBHBIX, MPABOBBIX, 3TUUECKUX U COLUATBHBIX
mpo0ieM, Ha KOTOpbIE JOHKHBI 00paTUTh BHUMaHUE CypporaTHas MaTh U JOTOBApUBAIOIIASCS Tapa,
KOTJIa TIPUHUMAIOT PEIICHHE BOCIOJIB30BAThCS MPOIEAYPOH CyppOraTHOro MaTepuHCTBa. B TO
BpeMs KakK CypporaTHOE€ MaTepWHCTBO MOKHO pacCMaTpuBaTh B MO3WTHBHOM CBETE€ KaK CIOCOO
obecrneunTh O€31eTHBIM MapaM BO3MOKHOCTh POJUTH peOeHKa, 00pa3ys CeMblo, KOTOpasi SBISETCS
OCHOBHO si9eikoii 001IecTBa.

CypporarHoe MaTrepuHCTBO — BaXKHBIH METOJ] BCIOMOTATEIbHBIX PEMPOTYKTUBHBIX
TEXHOJIOTUM, TIPH KOTOPOM JKEHIIMHA TIEPEHOCHT OCPEeMEHHOCTH Il Jpyrod mapel. Cypporaraoe
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MaTepUHCTBO - Ba)KHas MEAMLIMHCKAs yclyra JUisl BceX TeX Iap, KOTOpble MHAaye HE CMOIIU Obl
ponuth pebenka. CypporarHoe MaTepUHCTBO OyJIeT MpPaKTUKOBATHCS TapMOHUYHO, €CIU
JeTUKaTHBIE BOIIPOCHI, CBSI3aHHBIE C CyppOTaTHBIM MaTE€PUHCTBOM, OyAyT HaJUIekamuMm oOpa3zoMm
pelarbcsi ¢ MOMOIIBIO COOTBETCTBYIOIMX 3aKOHOB, KOTOpPbIE OyIyT 3alllMINaTh IIpaBa CyppOraTHbIX
Marepe, MpennojaraeMblX poOIUTeNe M pedeHKa, POKIEHHOIo IO MPOLEAYpe CyppOoraTrHOro
MaTEepUHCTBA.

Jlnst mpaBONpUMEHHUTENBHOM TpakTHKU B Poccuiickoit ®denepanuu OOJNBIIMM HEIOCTATKOM
CIL’)KAT OTCYTCTBHE HOPMATUBHOTI'O 3aKPEILICHUS IOTOBOpa CypporarHOr0 MarepuHCTBa. B cBsa3u ¢
T€M, YTO JOTOBOP OTHOCHUTCS K PsIly HEIOMMEHOBAaHHBIX JOTOBOP, TO BO3ZHUKAET BOIIPOC MOXKHO JIH
IIPUMEHSATH €r0 10 aHAJIOTMHU C UHBIMH JIOTOBOPAMH, ITpeAyCMOTpeHHBIMU B ['K POD.

HexoTopblie aBTOpBI CCHUTAIOTCS Ha TO, YTO JOTOBOP CYppOraTHOro MarepuHCTBA HEOOXOIUMO
OTOX/IECTBJIATH C IOTOBOPOM IOJPAA, TO €CTh Pedb UIET 00 0053aHHOCTH MOAPSIIUMKA BBIIIOIHUTh
o 3aJaHuI0 3aKa3zdyuka omnpeaenéHHyro pabdoty. Ilo muenmio E. C. MuTpsAKOBOH, OTOBOp O
CYyppOraTHOM MAaT€pUHCTBE — 3TO JOrOBOpP HOAPALA, MOTOMY YTO CYLIECTBYET OOS3aHHOCTh
WCIIOJHUTENS (CyppOoraTHON Marepu) — oOKa3aTh IO 3aJaHUI0 3aKa3YMKOB OIPENEICHHbBIE YCIyTu
(BBIHAIIMBaHHUE M POXKICHHE PEOCHKA), a Y TCHETUYECKUX POJUTENICH CYIIEeCTBYET 00sS3aHHOCTh —
BBIIIOJIHUTH 3THU yciyTH [ 1, c. 34].

OO0 OTIMYMTENBHBIX OCOOEHHOCTSAX JOroBOopa MOApsAa OT JO0roBopa CypporarHoro
MaTEepUHCTBE CBUAETEILCTBYET TO, YTO B JOTOBOPE MOAPSAA, MOXKHO IIPUBJIEUb K paboTe TPETbUX
nui  (CyOmOApSIAYMKOB), €CIIM MO COIVIAIICHUIO JHOO0 W3 3aKOHAa HE BBITEKACT OO0S3aHHOCTH
HOAPSAAYMKA IO BBIMNOJHEHUIO PAa0OTHl JIMYHO, a IO JOrOBOPY O CYppOTraTHOM MaTepUHCTBE
cypporarHasi MaTh 00s13aHa OKa3aTh YCIIyTH JINYHO.

T. E. bopucosa numer: «Pe3ynbraroM IeATeIbHOCTH CYypPOraTHOM MAaTepH IO MCIOJIHEHUIO
CBOMX OOS3aTE€NbCTB, BBITEKAIOUIMX U3 JIOTOBOpA, SBISETCS TOJIBKO JIMIIb  Pa3BUTHE
MMIUIAHTUPOBAHHOIO 3MOpHUOHA B pebeHKay, T.€. CypporarHas MaTh MpeAOoCTaBIIseT JIMLIb YCIyTU
10 BhIHAIIMBaHUIO pebeHka [2, c. 130].

[lo-HamemMy MHEHHIO, JIEUCTBUS CyppOraTHOM Marepu Helb3s Ha3BaTh pabOTOH B TOM
CMbICJIE, B KOTOPOM IIOHMMAaeT 3TO cJoBO paboronmarens. Pabora rapantupyer pesynbTar. B
OTHOILIEHUSIX CYppPOraTHOIO MAaTEPUHCTBA TAPaHTUPOBATh PE3YIbTAT HEBO3MOXKHO.

E. A. XaH cpaBHUBaeT JI0TOBOpP C JIOTOBOPOM KYIUIM-TIPOJIXH, 0OYyCIIaBIMBasi 3TO TE€M, YTO
apeHJi0/laTe’eM BBICTYNaeT CypporaTHas Marb, Jalolllas B KadyecTBE HMYIIECTBa CBOIO YTpPOOY,
apeHJaropaM B BUJE T€HETUUYECKUX POIUTENIEH 3a IIaTy BO BPEMEHHOE MOJIb30BaHHUE, apeH/1aTOPhI,
B CBOIO O4€pEb, IPENOCTABISIIOT BOZHATPAKIEHHUE ITPENYCMOTPEHHBIM J10TOBOPOM [3].

Ho HaspBath «yTpoOy» CyppOraTHOM MaTepu — MMYIIECTBOM, HE NpPEACTaBIsIeTCs
BO3MOXKHBIM, TaK Kak K UMyllecTBy I paxnanckuil konekc Poccuiickoit ®@eneparun (nanee — I'K
P®) otHOCHT Bemu.

CpaBHUBaTh JIOTOBOP O CYPpOTaTHOM MAaT€pUHCTBE HE MPENOCTABISIETCS BO3MOXKHBIM C
JIOTOBOPAMH PEHTHI, MEHBI, IIOCTABKU, JAPEHUS, KOHTpPAKTAaMM M TaK Jajiee, IOCKOJIBKY
COIVIAIIEHHE O CyppOraTHOM MaTE€pPUHCTBE BKJIIOUAET B ce0si MHBIX CYOBEKTOB JOrOBOpA, MPEIMET U
JPYTYIO CYIIHOCTb 3aKJIIOYEHHS 10T0BOpa.

CylecTBylOT U Jpyrue, COBEPLIEHHO IIPOTHBOIIOJIOKEHHBIE TOYKH 3pEHHS, B KOTOPBIX
IIPEelyCMaTpUBAETCs, YTO COIVIALLIEHUWE O CYpPPOraTHOM MAarepUHCTBE HENb3s PACCMATpUBATH B
KaueCcTBE IPa’kJaHCKO-IIPaBOBOTO JIOrOBOpa M, COOTBETCTBEHHO, K HEMY HEAOIYCTUMO IPUMEHEHNE
IPaX/IaHCKOTO 3aKOHOJATENIhCTBA O JOrOBOpax. Jlpyrve aBTOpbl CUMTAIOT, YTO JAHHBIA JOTOBOD,
cornacHo ctarbi 169 I'K P® creqyer oTHECTH K pa3psay HUYTOXKHBIX CHENOK, KaK HapyIIAIOLUN
OCHOBBI HDAaBCTBEHHOCTH U NIPaBOIOPSIIKA.
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H. A. AGmatunona, [[. A. Bepemuyk wucxoms u3 ompeneneHuss ct. 420 'K P®D, ne
paccMarpuBarOT JOTOBOP CYppOTaTHOTO MAaTepUHCTBA KaK TIPaKJaHCKO-TIPABOBOW. YUUTHIBAS
0COOBIN TIpeIMeT JAOrOBOpa, OCOOCHHBIC IMpaBa M OOS3aHHOCTH CTOPOH B JaJIbHEUIIEM, OCOOBII
JUYHBIA XapakTep OTHOUICHHM MEXIy CyNpyraMh U CypporaTHOM Marepbio U 00s3aTeIbCTBO,
BBITEKAIOIIEEe M3 BBIHAIIMBAHUA, POXKACHUS M MepeAadn peOeHKa Cyrpyram, JOrOBOp HE MOXKET
pEryaupoBaTbCsl HOPMAaMM TPaKIAHCKOIO 3aKoHozaaresnbcTBa. (OHa IoOJaraeT, 4YTro I[pPaBOBOE
pEryaupoBaHuE JA0rOBOpa CyppOraTHOr0 MarepUHCTBA JIOJKHO OCHOBBIBATHCS MCKIIIOYUTEIBHO HA
Hopmax CK P®.

Takum 00pazom, MpoaHATU3UPOBAB H3BECTHBIC BHJbI T'PAXKIAHCKO-TIPABOBBIX JIOTOBOPOB,
MO>KHO CJIEJIaTh BBIBO, YTO JJOTOBOP O CYppOTaTHOM MAaTepUHCTBE HE OTHOCUTCS HU K OTHOMY BUIY
U3BECTHBIX 3aKOHOJATEIIO JOIrOBOPOB.

Camo mo cebe cypporarTHoe MAaTepUHCTBO ObIBa€T JABYX BHJIOB: TPAJUIMOHHOE H
recrauiioHHoe. TpaauiuoHHOEe (reHeTHYeCcKOe/YaCTHUHOE/MPSIMOE) CypporarHoe MaTrepHuHCTBO -
3TO pe3yabTaT MCKYCCTBEHHOIO OIUIOJOTBOPEHUSl CYppOraTHOM MaTepu CIepMaro30M1aMu
IIPEJI0IaraéMoro OTLA, YTO JI€JAaeT €€ I'EHETUYECKUM DPOAUTEIEM BMECTE C IPEANOJaracMbIM
oTIOM. ['ecTalioHHOE CyppOTraTHOE MaTePUHCTBO (XO35UH / IOJHAS CYpPOTraTHOCTh) OMPEICISETCS
KaK pacrojoXeHHe, MpU KOTOPOM 3MOPHOH OT MPEANoiaraeMbIX POAUTENEeH WU OT JOHOPCKOTO
SUIIEKJIIETKU WM CIepMaro30uja IEepeHOCUTCs B cypporarHyio Matky. [lpu cypporarHom
MaTEepUHCTBE JKEHIIIMHA, KOTOpasi HECET peOEHKA, HE UMEET FeHETUYECKON CBS3U C PEOCHKOM.

Bce BHaBI CyppOrarHOT0 MaTepWHCTBA NPU COCTABICHUH COIVIAIICHHS, TaK WM WHadYe,
BKJIIOYAIOT B ce0e OIpeleIeHHbIE YCIOBUS 3aKJIIOYEHHs J0roBopa. B muteparype rpakgaHCKOro
MpaBa pa3inyaroT 3 TPYMIbl YCIOBUW JOTOBOpPA, K HUM OTHOCATCS: CYLIECTBEHHBIC, OOBIYHBIC U
ciydaiinple. CyllleCTBEHHbBIE YCJIOBHUS JOTOBOPA, Kak IIPaBWJIO, 3aKPEIUIAIOTCS B 3aKOHaX U
KOJIEKCaX, U 0€3 3aKJII0UEHUsI KOTOPBIX HE MOTYT CYIIECTBOBATh U MOPOXKIAThCS IPaskJaHCKUE TpaBa
1 00s3aHHOCTU. K OOBIYHBIM YCIIOBUSM MPUMEHSIOTCS T€, KOTOPBIE OMPENEISIFOTCS JUCTO3UTUBHOMN
HOPMOM, TO €CTh CaMU CTOPOHBI OMPEAEINSAIOT HEOOXOAMMOCTh BKJIIOUEHHS HX B JoroBop. K
CIIy4allHbIM YCJIOBUSIM OTHOCSTCS JIMILB T€, KOTOPbIE CAMU ONPEIEIISAIOT CTOPOHBI.

AHaTM3UPYeMBbIii JIOTOBOP OTHOCHUTCS K KATETOPUHM KOHCEHCYAJIBbHBIX, TOCKOJIBKY OH
CUMTAETCS 3aKIIOUEHHBIM C MOMEHTa JOCTIDKEHHS COINAIICHHUS IO BCEM €ro CYIIECTBEHHBIM
YCIOBUSIM.

Cy1iecTBeHHBIE YCIIOBUS JIOTOBOPA SIBIISIIOTCS HEOTHEMIIEMOM YacThio cornamieHus. [lepexons
K 3aKJIIOUYEHUIO, B IIEPBYIO OYEPE/b, HEOOXOAUMO ONPEAETUTh CTOPOHBI 3aKIFOUEHUS JOTOBOpPa; MU
ABIISIIOTCS — CypporarHasi MaTh U reHeTuueckue poautenu. CypporatHoil Marepblo MOXKET OBITh
KEHILMHA B BO3pAcTe OT ABA/ALATH 10 TPUALIATH IATHU JIET, UMEIOIIasi He MEHee OJHOTO 37J0POBOTO
COOCTBEHHOTO peOeHKa, TMOJIyYHBIIAs MEIUIIMHCKOE 3aKIIOYeHHEe 00 YIOBIETBOPUTEIHLHOM
COCTOSIHUM 37I0POBbsi, JaBIllasi NMHCbMEHHOE WH(OPMUPOBAHHOE JOOPOBOJBHOE COINIacMe Ha
MEIMIIMHCKOE BMEIIATENhCTBO [5]. BTOpoil cTOpoHON BHICTYMArOT F€HETHUYECKHUE POAUTETH OO
reHeTn4yecKass Marb, K KotopbiM mo Ilpukazy MunsngpaBa Poccum or 30.08.2012 Ne 107H «O
MOPSIJTKE MCTIOIH30BAHMSI BCIIOMOTaTeIbHBIX PEMPOAYKTUBHBIX TEXHOJIOTHUH, TIPOTHBOIIOKA3aHUAX H
OTPaHHYEHUSX K HX TPUMEHEHUIO» IPUMEHSAETCS YCIOBHE - HEBO3MOXXHOCTH BBIHAIIMBAHUS W
poxaeHust peOeHKa Mo MEIUIMHCKUM TokazaHusM. Crennduka 10roBopa BhIPaXKaeTcsl B HAJTMYUU
TpETel CTOpPOHBI, B BHUAE CHCIHAIU3UPOBAHHON MEAMUIMHCKOW OpraHu3aluu, KOTopas
MPEIOCTABIIAIOT YCIYTY MO SKCTPAKOPIIOPATLHOMY OIJIOA0TBOPEHHUIO.

BTOpbIM CYIIECTBEHHBIM YCIIOBHEM SIBJISICTCS — TIPEeIMET JoroBopa. Ilo- Hamemy MHEHUIO,
MpeIMET JIOTOBOpa O CYppOTaTHOM MAaTE€pPHHCTBE BBHIPAYKAETCS B BHUJIE YCIYTH MO BHIHAIIUBAHUIO U
POXACHUIO 3I0pOBOro pedeHKa cypporatHoi wmarepbto. E. C. MwurpsikoBa OTMETHIIA, YTO
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IIPEIMETOM JIOrOBOpa O CyppOTraTHOM MAaTre€pPHHCTBE BBICTYNACT OKa3aHUE YCIYT 110 BBIHAIMBAHHUIO
U POXKACHUIO TEHETUYECKH UyXOro peOeHKa JUIs JaibHeiIel nepenayn ero 3aka3uuky [ 1, c. 130].

B kadecTBe €€ OIHOrO U3 CYLIECTBEHHBIX YCIOBUI JJOrOBOpPA CYyppOrarHOr0 MaT€pHHCTBA,
MBI CYMTAEM, CJIIELYET 3aKPEIUTh €TI0 CPOK.

Ilon CcpokOM NOHMMAEeTCsI MOMEHT WM IIEPUOL BPEMEHM, C KOTOPBIM 3aKOH CBS3bIBAET
OIIPEJEIICHHBIE IIPABOBBIE IOCIEACTBUSA. B CBA3M C 3TUM, CPOK KaK CYLIECTBEHHOE YCIIOBHE
J0roBOpa 00s13aH BKJIIOUATh B ceOs ONpeeNeHre KaK HAadyaJIbHBI U KOHEYHBIH CPOK, TaK U JTOJIKEH
ObITh ompeneieHHbIM. Tak, @O-HalleMy MHEHHIO, OH JOJDKEH IpeAyCMaTpuBaTh Hayajlo
UCIIOJIHEHUsST 00513aTebCTB, B3ATHIX CTOPOHAMHU IO JIOTOBOPY; HEPUOJ IOCIE POAOB, B TE€UECHUE
KOTOpPOro CcypporarHas MaTb oO0s3aHa Iepefarb peOeHKa Cylnpyram-3aka3ulKaM; CpOK Iocie
poXIeHHs peOeHKa, Ha NPOTHKCHWHM KOTOPOrO  CYNPYTHM-3aKa3dMKH — OOSBYIOTCS HECTH
MarepuasbHbIE PACXO/bl II0 BOCCTAHOBJICHUIO OCIa0JIEHHOrO B pe3yiabTare OEpEeMEHHOCTH U POZIOB
3I0pOBBS CyppOTaTHON MaTepH.

[lepexonst K OOBIYHBIM YCIIOBUSIM 3aKJIFOYEHUS JOTOBOPAa HEOOXOAWMO ONPEAETHTb, YTO TOJ
HUMHU IIOHMMAETCi T€ YCIJIOBUS, KOTOpbIE HE HYXJIAIOTCd B HEMOCPEACTBEHHOM COIVIALLIEHUU
CTOPOHAMH.

Ilena B 1aHHOM ciy4ae, B OTJIMYUE OT CPOKA, HE IOJKHA SIBJISTHCS CYIIECTBEHHBIM YCIOBUEM
JI0rOBOpa B CHJIy TOTO, UTO OH MOXET OBbITh 3aKJII0UYEH M Ha 0€3BO3ME3JHOI OCHOBE.

CypporarHoe MarepHHCTBO MOXET OBITh KOMMEpPYECKMM WU aJbTPYHCTUYECKHM, B
3aBUCUMOCTH OT TOrO, IIOJY4aeT JM CypporarHas MaTb MarepHajabHOE BO3HArpakJCHHUE 3a CBOIO
O6epemeHHocTh. Eciiu cypporarHas Marb IOJIyyaeT JAEHbIM 3a CypporaTHOE COINIallleHHe, OHO
CUMTAETCS] KOMMEPUYECKHUM, U €CIIM OHA HE NOJy4YaeT HUKAKOM KOMIIEHCA[MH, KPOME BO3MEILECHUS €€
MEAMIMHCKMX U JpPYTUX CBSI3aHHBIX C OEPEMEHHOCTBIO PACXOAOB Hapsily CO CTPAXOBBIM
MTOKPBITUEM JIJISl HEE, ITO HA3bIBAETCSl aJIbTPYUCTUUYECKUM.

OnHako ecny BCE K€ CTOPOHBI MPUIUIN K COIIACHIO 3aKJIFOYEHMS JOrOBOpa Ha BO3ME3IHOMN
OCHOBE, TO HEOOXOAMMO YyKa3aTb pa3Mep BO3HarpaxJeHus. B NpoTUBHOM ciyyae MpH
BO3HUKHOBEHUH CIIOpa O pa3Mepe BO3HArpaXkIE€HUs CypporaTHOM MaTepu BbIHECEHHE CyIEOHOro
pEeIIeHNUs B €€ MOJIb3y MOKET ObITh BECbMa 3aTPYIHUTEIBHO.

[lo MHEHMIO KPUTHKOB M MEIMIMHCKUX pPAOOTHUKOB, B ClydasX KOMMEpPYECKOro
CyppOraTHOrO MaTepHHCTBA BBIIIaTa CYppOraTHONW MaTepH MpeCTaBiseT coO0ol mponaxy pedeHka
U, TaKuM 00pa3oM, SBISETCS MOPAJbHO HENpPABUIbHOW M HE3aKOHHOW. Takue Mepbl cuuTaroTcs
MPUHYIUTEIBHBIMU M 3KCITyaTaTOPCKUMM, IMOCKOJIBbKY OHHM TpeOyroT OT OepeMeHHOWH Marepu
OTKa3aTbCs OT ONPEAETICHHBIX 3aKOHHBIX MOPAJIbHBIX TPEOOBaHUI B OTHOIIEHUHU €€ OEpPEeMEHHOCTH
u pedeHka. MoxeT ObITh 00I1lee TOHUMAaHKUE TOTO, YTO MPUUMHON y4acTHsl CyppOTraTHBIX Marepei B
TaKMX MEPOIPHUATHUIX SBISETCS YKOHOMHUYECKOE CTUMYIMpPOBaHHE, OCOOEHHO B MEHEE Pa3BUTHIX
CTpaHaxX, TakuX Kak MHnus, rae OenHble KEHIIMHBI CYMTAIOT CBOM MAaTKHW HCTOYHHUKOM CBOEH
XKU3HU. Takne MeXaHU3Mbl MOTYT CUUTAThCS DKCIUTYyaTaTOPCKUMHU 110 CBOEMY XapaKTepPy, OCKOJIBKY
OHHM HE TOJIBKO MOOIIPSIOT MPONAXy AETEH, HO M YMEHBUIAIOT JOCTOMHCTBO PENPOLYKTHBHBIX
CHOCOOHOCTEH JKEHIIMH W TPUCYLIYI0 MM LEHHOCTb JeTei, mpeBpamias HUX B IPEAMETHI
noTpedaeHus.

IOpuanueckuii apryMeHT B NOJIEPKKY KOMMEPUYECKUX COMIAIICHUH 3aKIFOUAETCS B TOM, 4TO
B 00II[eCTBE, OCHOBAaHHOM Ha IPaBax 4eJOBeKa, )KEHIIMHA UMEET MPaBO MPOU3BOIUTH ITOTOMCTBO U
MOXET B JIONOJHEHHE K J3TOMY IpaBy TpeOOBaTh JEHEXKHYI KOMIIEHCALIMIO 3a Tepuoj
OepeMEeHHOCTH OT NPHUEMHBIX pojauTenei. Takol apryMeHT MOXeT ObIThb OINpaBAaH B CBETE
MHTepHpeTanuy /JIBOPKUHBIM KOHIIETIIMY PaBa O TOM, YTO YEJIOBEK UMEET «IIpaBO Ha OLIHOKY», TO
€CTh COBEpIIAeT OMIMOKK M BIIOCIEACTBUU HCHpaBisieT ceds 0e3 Kakoro-imbo BMeLIaTelbCcTBa
rocynapcTBa. OJIHaKO Takoil apryMeHT HE MOXET ObITh JEUCTBUTENbHBIM C TOUYKH 3PEHHS 3aKOHA,
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MTOCKOJIBKY JOTOBOPEHHOCTH O KOMMEPYECKOM CYPPOTaTHOM MAaTrepHHCTBE KacaloTCsl HE TOJIBKO
IpaB CypporaTHOM Marepu, HO U JOJDKHOTO ydeTa MHTEPEeCcOB peOeHKa, KOTOPBIA B TAKOM CIIydae
paccMaTpuBaeTcs Kak TOBap M, CIEIOBATENIbHO, €T0/ee EHHOCTh MOAPBIBAIOTCS TAKUM ITOIX0I0M K
BBITIOJTHEHHIO JKEJIaHUS POIUTEINEH, U ero/ee HEHHOCTh HEe MOXKET ObITh OIpe/ielieHa ¢ TOUYKU 3peHuUs
JICHEeKHBIX OTPaHUYCHUM.

WHCTUTYT CyppOoraTHOro MaTepHHCTBA TAKXKe HE COJACPKHUT YIOMUHAHHSA O (OpPME J0TOBOPA.
B npakTtrdeckoil AesTeTbHOCTH HanboIee 4acTo BCTPEUaIOTCs MUCbMEHHas (hopMa M HOTapHalbHOE
YIAOCTOBEPEHUE JOTOBOPA.

[lo-Hamemy MHeHMIO, THUChbMEHHas (opMa JOoroBopa SBIseTCs 00sA3aTeNbHOM HCXOAs W3
IIPaBOBOM MpPHUPOJBI JOrOBOpa, TaK KaK MOXHO IPU3HATh OUYEBUIHBIM IpEAEIbl YCIYrH, €€
(akTHUeCKUe TpaHUIIBI, MOMEHT COBEpIICHHS JOTOBOpA, B TOM 4YHCIE, OTBETCTBEHHOCTH 3a
HEUCIIOJTHEHHE JIOTOBOPA.

B I'K P® ormeuaeTcst, 4TO MEXAy YaCTHBIMU JIMIIaMH HOTapUaJIbHAsE perucTpanus J0roBopa
He sBJsieTcs o0sa3arenpHoi [4]. HeoOXxoquMo OTMETHTD, YTO HOTapHaibHas PEruCTpaLus T0T0BOpa
uMeeT OOJIbLIYI0 CTENEHb HAaJEKHOCTH, B IOCIEAYIOLIEM HE BO3HUKA€T BOIPOCOB B BOJIE
BBIPQKEHUSI YYaCTHHUKOB, HOTapUyCOM IPOBEPSETCS MPaBUWIBHOCTh 3aKJIIOUYEHUS JOTOBODA.
YuyuteiBas crneuuduky M OCOOEHHOCTh JAHHBIX IPABOOTHOILIEHHWH, CUYUTaeM HEOOXOAMMBIM
3aKpernuTh Ha 3aKOHOAATEIbHOM YpPOBHE MOMEHT 3aKJIIOUYEHHUs JO0roBopa — HOTapUalbHas
perucrparus.

OnHako eciy CTOPOHBI OQPOPMIISIIOT COTNIAIIEHUE HOTAPHAIBHO, TO HEOOXOIMMO MOIHCHIBATH
ero 10 nepeHoca 3MOprona. Horapuyc nomkeH ObITh YBEPEH, YTO COMNAIICHHE OyJeT 3aKI0YeHO
MoCJie TUIATEeIbHOTO PACCMOTPEHUS M KOHCYIBTUPOBAHHUS MO BCEM acleKTaM Ka)KIOoro BOIpOca,
3aTparuBaeMoro B COIVIAIICHWH, M YTO CTOPOHBI 3AKIIOYAIOT COIVIAIIEHHE NOOPOBOJBHO M 0e3
Kakoro-nuoo npunyxaeHus. [lockonpky CemeilHbIH KOJEKC MpEeayCcMaTpUBaET, YTO CYIpYXKecKas
napa sBJIsSIeTCS TeHEeTHUYECKUM POAMUTENEM PeOeHKA, POAMBILIErOCs OT CyppOraTHOTO MaTrepHHCTBA,
HOTapuyc AOJKEH TpeOOoBaTh CBUACTENHCTBO O Opake reHeTHUYECKUX POAUTEICH.

Horapuansaas popma craHeT erie 0qHON BaKHOM rapaHTHEH IpaB U 3aKOHHBIX HHTEPECOB HE
TOJILKO CTOPOH paccMaTpuBaeMoOro JOroBopa, HO M TMpaB U 3aKOHHBIX HMHTEPECOB OynyIlIero
peOeHKa, a Tak)Ke HHTEpecoB OOIIeCTBA M TOCYAapCTBa, KOTOPbIE CYIIECTBEHHBIM 00pa3zoM
3aTParuBarOTCA B CBSA3M C 3aKJIIOUEHUEM U pealln3alliel yKa3aHHOTO JOrOBOpA.

CnoXHOCTh JJOTOBOpa O CyppOraTHOM MaT€pUHCTBE BBIPAYKAETCS B KayeCTBE M PE3yNbTaTe,
OTIpE/IETICHHOM B COIIAIIEHWH; TaK JEHCTBUSMHU K JOCTHKEHHUIO pe3yibrara CIYXHUT 4 cTajauu,
KOTOpbIE HEOOXOIUMO MPONTH CyppoOraTHOM Marepu: 3ayaTHe, BbIHAIIMBAaHHUE, DPOXKICHHE U
nepenaya pebeHKa IeHeTHYEeCKUM poauTesM. Takum oOpa3oM, pe3ynbTar MpeicTaBisieT coOoi
nepegayy CypporarHoM marepu peOeHKa — TeHETHYECKHM pPOAMTENSM; KaueCTBOM BBICTYIIAET
poxkaeHue 3a0poBoro pedenka. OIHAKO Ha MPaKTHKE OBUIM Cllydad, Korja Iepeiada peOeHka
TEHETHUYECKUM POJUTENS He CIyXXHja 00s3aTeNbHbIM JEHCTBUEM JJIsl CyppOraTHOW MaTrepu, U CyJ
ObUI Ha CTOPOHE CyppOraTHOM MarepH, MpHU3HaBas B CBHUJETEIBCTBE O PETUCTpAIMM pedeHKa
MaTephio pedeHKa, POXKJIEHHOTo MO JaHHOM mpoueaype [6]. Uto kacaercs AOCTHMKEHHs KauecTBa
JIOTOBOpa, TO 3/4€Ch HEOOXOAMMO Y4YHUTHIBaTh CHEUU(UKY CcOIMaleHus. 3aKoHOJAaTelb
MPeIyCMOTpeN 00s3aTelIbHbIe YCI0BUS, KOTOPBIMH JIOJDKHA 00JIaaTh CypporarHas MaTh, YTo0 OBbITh
CIOCOOHOM K 3a4aTHIO M BBIHAIIMBAHUIO 3/JOPOBOTO pebeHKa, OAHAKO B JEHCTBUTENLHOCTH, BCET/a,
€CJIM PUCK POXKJEHUS pedeHKa ¢ MEAMIIMHCKUMH OTKJIOHEHUsM. B CBSI3M ¢ 3TUM moyaraem, 4to
KaueCcTBO M pe3yibTaT MCXOAs W3 CHeUU(UKH COMIAlIeHHUsl, HEBO3MOXKHO JOCTHYb IyTEeM
3aKJIFOUEHUS I0T0BOpA.

B kadecTBe ciy4alHBIX TpaJWLMOHHO pacCMaTpUBAIOT YCIOBHSA, KOTOpBIE HW3MEHSIOT,
JIOTIOJIHAIOT OObIYHBIE YyciaoBHs. OHM BKIIIOYAIOTCS B TEKCT JOTOBOpa TOJBKO IO YCMOTPEHHIO
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CTOPOH W IO CACJIIAHHOMY MMM 3asBICHHIO. [I[puMepoM MOXKET CIIy’)KUTh COIVIAIIEHHE O 3aJaTKe
mu00 O BBEJCHHM HEYCTOWKHM Ha Ciy4ail HapylieHus goroBopa. CTOpPOHBI caMH OIpPENelIsioT
HEOOXOIMMOCTh BKJIIOYEHHUS TAaKUX YCIOBHH B JOrOBOP M PYKOBOACTBYIOTCS IPHHIIUIIOM
100POCOBECTHOCTH UCIIOIHEHUS I0r0BOpA.

Takum 00pa3oMm, JOroBOp O CyppOraTHOM MAaTEpUHCTBE SBISETCS HEIOMMEHOBAHHBIM
JIOTOBOPOM, 4YTO OCJIOKHSET IIPaBOIPUMEHEHHE JJIsi YYacTHMKOB coriamieHus. llo-Hamemy
MHEHHIO, K CYIIECTBEHHBIM YCIOBHSIM JJOTOBOPA OTHOCATCS CTOPOHBI, IPEAMET M CPOK; K OOBIYHBIM
YCIIOBUSIM MPUMEHSIOTCS: 1LIeHa, ¢opMa KaueCcTBO M PE3YJbTar; K CIy4ailHbIM YCIOBUSM MOKHO
OTHECTH COIVIAIlIEHHWE O 3aJlaTKe JUOO O BBEIECHUU HEYCTOMKM Ha cilydyall HapylIeHHUS J0roBOpa.
W3y4nB norMeHOBaHHbIE JOrOBOpbl Poccuu ¢ 10roBOpoM CyppOraTHOro Mar€puHCTBA, UCXOAS U3
cienn(UKNA 3aKIF0YaeMOTO COTJIAIICHHs, Mbl NPUILIM K BBIBOAY, YTO JIOTOBOP CYppOTraTHOTO
MaTepUHCTBA HEJb3s NPUMEHATh IO AHAJIOIMH C JIOroBOpamH, mpeaycMorpeHHbiMu B ['K PO.
[Ipoananu3upoBaB BbIle M3I0KEHHOTO, B 3akoHOnaTenbcTBe Poccuiickoit denepannn HE0OX0IUM
3aKOHONATEIBHBIN aKT JIMOO HOpMa O PErYJIMPOBAaHMM BOIPOCOB CYppOraTHOIO MAaTepHUHCTBE,
KOTOpBIE YETKO ONPEACNSAT CTPYKTYpPY, YCIOBHSA, NMPUMEHEHHWE M TOCIEICTBUS HECOONIONCHUs
JIOTOBOpa O CYpPpOraTHOM MAare€pUHCTBE, UTO CYLIECTBEHHO CHUMET MHOTHUE BOIPOCHI
MIPaBONPUMEHEHUSI YUaCTHUKOB JIOTOBOPA.
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