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Annomayus. B crarbe UCCIeayOTCs TPaXk1aHCKO—IIPaBOBbIE OCHOBBI IIPEAIIPUHUMATEIBCKON
NEATEIbHOCTH, OCYILECTBIIIETCS IIEPEYNCICHUE BHUJAOB IOPUIAUYECKOM OTBETCTBEHHOCTH 3a
[IpaBOHApYLIEHUs B JaHHOM cdepe NesATeNbHOCTH. 3HAuUTeNIbHAas 4acTh BHUMAHMS YHAEseTcs
XAapaKTEPHOCTU IPUBJICYEHHsS] BUHOBHBIX B HE3aKOHHOHM IPEINPUHUMATENIBCKON IESITEIBHOCTH K
YIOJIOBHOM OTBETCTBEHHOCTH. [37ararorcsi MeToIbl COBEPIUEHHs NPOTUBO3aKOHHOIO JIESHMS,
npeaycMmoTrperHoro cr. 171 YK P®. Hznaratorcs mnpeyiokeHHs MO CMEHE CAHKIUU CTaTbH
YTOJIOBHOTO 3aKOHa, IIpelyCcMaTpUBaIoLIeH OTBETCTBEHHOCTh 3a HE3aKOHHYIO
IPEANPUHUMATENBCKYI0 JAeATeNbHOCTh. Llenap paboThl 3akiroyaeTcs B TOM, 4TO Oa3upysACh Ha
HBIHEIIHUX B3DISAaX HAa MHCTUTYThl YIOJIOBHOIO IIpaBa, HCCIENOBAHMS YIrOJIOBHO—IIPABOBOM,
KPUMMHOJIOTUYECKOM M COLMOJIOTMYECKOW JIMTEPaTyphl, IPOBEIS aHAIU3 YIOJOBHOM IPAKTHKHU
MOXHO PEIIUTh BOMPOCHI IPUBJIEYEHUS K YTOJIOBHOW OTBETCTBEHHOCTHU 3a HECOOIIOICHHE MOPSIIKa
peanmzanun B cdepe MpeANpUHUMATENbCKOM J1€ATEIbHOCTH, IOPEKOMEH/0BaTh IpaBUIIa
KBaJTM(HUKAIUN JEHCTBUN JIUI, COBEPUIMBIINX NMPOTHBO3AKOHHBIC JCHCTBHS B BBIIIC YIOMSHYTOH
obmactd, a TaKkKe pa3padoTaTh NPEMJIOKECHUS 10 YCOBEPUICHCTBOBAHUIO  YTOJIOBHOTO
3aKOHOJATENbCTBA.

Abstract. This article examines the civil legal framework for entrepreneurial activity and
enumerates the types of legal liability for offences in this field of activity. Much of the attention is
paid to the specificity of bringing those responsible for illegal business activities to criminal
responsibility. Sets out the methods of committing an unlawful act under Art. 171 of the Criminal
Code. It sets out proposals for changing the sanction of the criminal law article providing for
liability for illegal business activities. The aim of the work is that based on the current views on
the institutions of criminal law, the study of criminal law, criminological and sociological literature,
analyzing criminal practice, you can solve the issues of criminal liability for non-compliance with
the implementation procedure in the field of business, recommend the rules for qualifying actions
perpetrators of unlawful acts in the above-mentioned area, as well as to develop proposals for
the improvement of the criminal law of law.

Knroueswie cnosa: HE3aKOHHas MNpeaANpUHUMATCIIbCKast JACATCIIBHOCTD, YTOJIOBHasA
OTBETCTBCHHOCTD, YT'OJIOBHOC HaKa3aHHUC, O6I].[CCTBCHH3$I OIIaCHOCTB, CAHKIINH.

Keywords: illegal business activities, criminal liability, criminal punishment, public danger,
sanctions.
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3HAUMMOCTh TEMbI HACTOAIIEH CTaTbu OOYCIIOBJICHA KAaK HEIOCTATKOM TEOPETUUYCCKON
pa3paboTKH yroJIOBHO—IIPABOBBIX ACMEKTOB BBIIIE YIOMSHYTONH MPOOJIEMBI, TaK U MPAKTHUYECKUMHU
TpeOOBaHUSMHU TMPABOOXPAHUTEIBHBIX OPraHOB IO BOMPOCAM HCIOIH30BAHUS COOTBETCTBYIOIIUX
COCTaBOB YTroJIOBHOTO Kozekca Poccuiickoit @enepanuu 1996 rona, npeanuchiBaroOmuX yroJlOBHYIO
OTBETCTBEHHOCTh 3a IIpaBOHApylIeHUs B cdepe Mopsaka peaausanud MpeanpUHUMATETHCKOU
nestenpHOCTH [1-3].

[Tpouiecc mpeoOpa3oBaHMsI IKOHOMHKH, TIEPEXO]] OT JKECTKOW CHCTEMBI YKOHOMHKH, a TaKKe
TOCYJIapCTBEHHBIX (OpPM COOCTBEHHOCTH K PBHIHOYHONH OSKOHOMHKE W OTACIBHBIM (opMam
COOCTBEHHOCTH BJIOXKHJI B OOIIECTBO MHOXXECTBO HOBOBBeAeHHMH. K mpumepy, ouryTumoi
KPUMHHOTEHHOM MPOOJIEMON CTAHOBUTCS YBEIMYECHHE KOJUYECTBA COBEPIIAEMBIX IKOHOMUUYECKUX
MPECTYIUICHU, a WMEHHO, TAaKUX KaK IMPaBOHAPYUICHWS B O0OJACTH MPEANPUHUMATEITHCKON
JEATEIIbHOCTU. YBEJIWYEHUE MPEAIPUHUMATENIE MOCOJACHCTBOBAJIO BO3PACTAHHUIO KOJIMYECTBA
MMPOTUBO3aKOHHBIX  AesHUN. (OO0pa3oBajoCch OTPOMHOE KOJWYECTBO JIMI, 3aHUMAIOUTUXCS
MPEIIPUHUMATEIILCKON  ACSITENTPHOCTRI0 W HAPYIIAIONIMX  3aKOHONIATENLCTBO B cdepe
MPEANPUHUMATEILCKON  JAEATEIBHOCTH, IEJIbI0 KOTOPBIX SBIACTCS TOJYyYCHHUE HE3aKOHHOU
MpUOBUTH, JTOXOA0B. KpHUMHHOTEHHOCTh SKOHOMWKH, MPOTHBO3AKOHHBIM OM3HEC, BOCCOCAMHCHHE
KPUMHMHAJIBHBIX CTPYKTYp C TOCYJIApPCTBEHHBIMH, HMX MPUHATUE Y4YacTUd B SKOHOMHUYECKHX
mporeccax (HOPMUPOBAHHMS HSKOHOMHKH — 93TO BCE SBISCTCS HETaTUBHBIMH CTOPOHAMH
MpeANPUHUMATEIHCTBA.

VYcuneHue MNpecTynmHOCTH, a TaK € BKJIYEHHE B YIOJNOBHBIM Kojaekc PD npyrux,
HEU3BECTHBIX IPEKHEMY YTOJOBHOMY 3aKOHOJATENIbCTBY COCTAaBOB IPOTUBO3AKOHHBIX JIESHHIA,
B3aUMOCBS3aHHBIX MPEXK/IEC BCErO C PAa3BUTUEM PHIHOYHBIX OTHOIIICHUH B Halllel CTpaHe, a Tak ke C
JeMOKpaTh3aueil  oOmecTBa, Kak pa3 K TakKAM H  CIEAyeT OTHOCHUTh HE3aKOHHYIO
IpeIIPUHUMATENBCKYIO ieaTenbHoCTh (cT. 171 YK P®), npousBoactso, npuodbpereHue, XpaHeHHe,
nepeBo3Ka MO0 COBIT HEMAPKUPOBAHHBIX TOBApOB U MpoayKiuu (cT. 171.1 YK P®), antu 3akoHHas
OaHkoBCKast jaesaTeNbHOCTh (cT. 172 YK P®), a Tak e QUKTHBHAS NpEINPUHUMATEIBCKAS
nestenbHoCTh (cT. 173 YK PO) [3].

Heobxogumo momuepkHyTh, 4TO 3((HEKTHBHOCTH METOAOB MPOTUBOACHCTBUSA C BBIIIE
MEPEUYUCICHHBIMU MTPOTUBO3aKOHHBIMU JIEIHUSIMU €lIe J0CTaTouyHO Hu3Ka. IIpenmomaraercs, yuto
3TO CBSI3aHO KAaK C HEJOCTaTKaMu B  JIEATEIbHOCTH (DMHAHCOBBIX, HAJOTOBBIX U
MPAaBOOXPAHUTEIIBHBIX ~ OPraHOB, TakK HM C  YSI3BHUMOCTBHIO  YTOJOBHO-TIPABOBBIX  HOPM,
MPOTUBOPEUUSIMH B TPAXKIAHCKOM, aJIMUHHCTPAaTUBHOM H YTrOJOBHOM 3aKOHOJATENIbCTBE,
npelycMaTpUBAlOIIeM Mepy Haka3aHus 3a IPOTHBO3aKOHHBIE JEeWCTBUA B  oOmactu
MpeANPUHUMATEIBCTBA.

[IpaBuna  peructpanuu  NPEATPUHUMATEIBCKON  JCATEIBHOCTH  KOHTPOJIUPYIOTCS
®enepanbHbIM 3akoHOM Nel129-D3 ot 08.08.01 r. «O rocynapcTBeHHON PEruCTpalvy IOPUANYECKUX
JUL U UHAUBUAYAIBHBIX OpeanpuHuMarenei» (¢ usMm. u gon. ot 23.06.2003 r. Ne76-d3, or
08.12.2003 1. Nel69-@3, ot 23.12.2003 . Nel85-®3, ot 02.11.2004 1. Nel27-®3), mpunsrue
KoToporo ocyiectsisiochk ['ocynapcrsennoit Jymoii @enepanbaoro Codpanus PO 13.07.2001 r.
Panee mansblii mopsnok perymupoBaiics Ykazom llpesupenta PO ot 8 wmrons 1994 r «O6
YHOOPSAJIOUEHUH TOCYJapCTBEHHOM pEerucTpaldd NOpeanpusiTdid W NOpeanpuHUMaTeled Ha
teppuropuun Poccuiickoit @enepanun» u [lonoxeHnem o MOPSAKE TOCYIapCTBEHHON PErUCTPALUU
CyOBEKTOB MPEATPUHUMATEIIBCKON JAEATEIHPHOCTH, YTBEPKJICHHBIM dTUM YKa30M.

[IpeanpuanMarensckasi IeITeIbHOCTD SIBISIETCS OOIIECTBEHHO MOJIE3HBIM BUIOM COITUATTEHOMN
AKTUBHOCTH, HO OHA MOXET OBITh IPABOMEPHOM TOJIBKO B CITydae COOMOACHHSI KOHKPETHBIX MPaBUIL,
HapyIIeHHE KOTOPBIX MOXKET OBITh MOBOJOM JJisi MPHUBJICUEHHUS K YTOJIOBHOW OTBETCTBEHHOCTH.
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Heo6xonumMo MOMHUTBE M O TOM, YTO CYLIECTBYIOT HEKOTOPBIE BHJIbI 3alpPEIIEHHON AEATEIbHOCTH,
CTIOCOOHBIEC MPUYUHUTH CYIIECTBEHHBIN Bpel TpasKAaHNHY, OOIIECTBY M TOCYIapCTBY B 1esioM [4].

B MOMEHT ocyulecTBi€HHs aHalu3a JEATENbHOCTH, CBA3aHHOM C IIOJMyYE€HUEM JI0XO0Ja,
HEOOX0IMMO Pa3/In4aTh, HEKOTOPbIE ACIEKTHI 3alPEIEHHOCTH:

IlepBbIif aceKT — COCTOUT B TOM, YTO 3allpeliaercs 0e3 OCYyLIECTBIEHHsS] KOHTPOJS CO
CTOPOHBI FOCYapCTBa, T. €. 0€3 PErUCTPALMY B KAY€CTBE MHMBUYaJIbHOTO IpeAIpUHUMAaTes (0e3
00pa3oBaHMs IOPHIMYECKOTO JIMIA) JINOO FOPUIMYECKOTO JIMIA, W JIMLEH3UPOBAHUSA, PETYISPHO
[OJy4aTh NPHUObUIb, 3aHUMAsICh INPEINPUHUMATENBCKON JeATeslbHOCThI0. Kak TakoBas naHHas
JesTeIbHOCTh HUKOMY HE 3alpelleHa U €0 MOXKET 3aHMMAaTbCs MPaKTHUUYECKU JI0OOH, HO, YTOObI
MPUCTYIIUTH K €€ OCYIIECTBICHUIO, HYXKHO COONIOCTH NepedeHb TpeOoBaHUM U yciioBuid. IMeHHO
HapylLIEHUE TaHHOTO 3aIlpeTa SIBJISETCS MOBOIOM Ul IIPUBJICUYEHUS K YTOJIOBHOW OTBETCTBEHHOCTH
mo cT. 171 YK P®;

Bropoil acriekt — 3anpeaercs OCyIIECTBICHUE NEATENbHOCTH, CBA3aHHON C IOJyYEHUEM
OpUOBLIM, M 3aKIIOYAeTCs] OHa B TOM, YTO OIpPEJCICHHBIMH BHJIAMH ACATEIBHOCTH, JaXe IpU
HaJIUYUU JIMIEH3UU, MOTYT 3aHUMAaTbCsl TOJbKO onpeneneHHble cyobekTbl. YK PCOCP B u. 2 cr.
162.4 npenycmarpuBai OTBETCTBEHHOCTh 3@ CAMOBOJIBHOE OCYIIECTBIIEHUE MPEATNPUHUMATEIbCKON
JESATEIIBHOCTH, Pa3pELICHHON UCKIIIOYATEIBHO FOCyapCTBEHHBIM NPEANPUATUM, a cT. 171 YK PO
HE COIEP)KUT TAKOro npusHaka. Ho roBopuTh O CHWKEHUHM YyPOBHS NPECTYNHOCTH JAHHOIO BUAA
NeSITEIbBHOCTH HE YMECTHO. B cBsi3u ¢ atum obOpasyercsa Bompoc: kakoil npusHak cT. 171 YK P®
HEOOXOIMMO BMEHSTh — OTCYTCTBHE PETHCTpAIlMM WM JIMIEH3uH? Beap cyObeKT HE CMOXKET
3apEruCTPUPOBaTh HHU TOCYAAPCTBEHHOE YHUTAPHOE MPEANPUATHE, HHU TOCYAAPCTBEHHOE
YUPEXKIEHHUE, a TAKKE COOTBETCTBEHHO HE CMOJKET IOJIyYUTh JIMICH3UIO HA BBIIECYIIOMSIHYTBIA BU
JESITEIbHOCTH.

Tpetuii aciekT — npu KOTOPOM BOIIPOC 00 OTCYTCTBUU BO3MOXHOCTHU MOIYYEHUS! JTULIECH3UU
npuobperaer HauOosee OueBUAHBIM XxapakTep. B 3akoHopmarensctBe P® ectb Takue BH[bI
JESATEIIBHOCTH, Pa3pelIeHHEe Ha OCYIIECTBICHHE KOTOPBIX IOJYYUTh B IPUHIUIE HEBO3MOXHO
HUKOMY, B CBSI3M C TE€M, 4YTO JlaHHAs JEATEIbHOCTb 3allpellleHa BOOOIlEe, TaK KaKk HUIZE He
pErIaMEHTUPYETCSl, HO OCYIIECTBICHHE KOTOPOM MNMPUYMHSAET Bpel TpaxaaHaM, OOIIECTBY H
roCyJIapCTBY COOTBETCTBEHHO. Harpumep, HUKTO He MOXET MOJYYHUTh JUIEH3UIO Ha IPaBO JOOBIYM
KUBOTHBIX 3aHeCEeHHbIX B KpacHyro Kuury.

Jlis poccHUiCKOro MEHTANIMTETa CBOMCTBEHHO, YTO €CJIM €CTh 3allpeThl, TO €CTh U JIMLA,
KOTOpbIE JaHHBIE 3alIPEThl HAPYIIAIOT U OyIyT MPOJOKATh 3aHUMAThCS MO1I00HOMN NeSTEIbHOCTHIO
KaK MpeJIpUHUMATENILCKOM, T. €. CUCTEMAaTHYECKU MOy4yaroT U OyAyT MOJyyaTb OT Hee MpUObLIb.
TeM He MeHee, U JTMIIEH3UIO HA JaHHBINA BUJI JEATEIBHOCTH IIOJYyYUTh HEBO3MOXKHO, B CBSI3U C ITUM
MPUBJIEKaTh K OTBETCTBEHHOCTH JIMI[O, KOTOpPO€ 3aHUMaJOCh TIOJ0OHOM JeSTEIbHOCTHIO,
OTCYTCTBHEM JIMLIEH3UU 00Jiee YeM CTPAHHO — BE€Ab €My 3Ty JIMLEH3UIO U He BbIJAIHU Obl, a TOT
(baxT, yTO JULO SIKOOBI YKJIOHSAETCSI OT KOHTPOJIS TOCYAapcTBa Takke He uMeeT cMbicia. 1 B cBs3m ¢
3TUM B JaHHOM ClIy4ae TOCyJapCcTBO JOJDKHO IPHUBJIEKATh K OTBETCTBEHHOCTH 3a TO, YTO JIMIIO
MOJTy4aeT J10XO OT JIeATEIbHOCTH, KOTOPOI HUKTO HE BIPAaBE 3aHUMAThCSI.

Bce BrIen3noskeHHOE MPUBOAUT K MBICITH O HE0OXoauMocTH BKiItoueHHS B YK P® HOBBIX
COCTaBOB, IPEAyCMAaTpUBAIOIIMX OTBETCTBEHHOCTh 3a 3aHATHE 3alpELICHHBIMH  BHJaMU
NeSTeIbHOCTH C U3BJICUCHHUEM NPUOBLUTH (JJ0X0/a), KaK MPeAPUHUMATEIbCKON AeITeIbHOCTbIO, T. €.
3a IesITeNIbHOCTh, KOTOpast:

1) pa3pelieHa UCKJIIOUUTENBHO TOCYJapCTBEHHBIM (MYyHHUIMMAIbHBIM) OpraHu3alusM; 2) B
NPUHIUIE 3allpelieHa, HO He o0pa3yeT Ipyroro cocraBa MPECTYIUICHUS (3aHATHE COOCTBEHHO
3alpelIeHHbIMUA BUJAMHU JEATENIbHOCTH C M3BJIE€UCHUEM NMpUObUIN (Jloxona). JlaHHas Touka 3peHus
noaepxusaercs C. lllanuessiM u A. KopeHeBbIM, KOTOpbIE IPUACPKUBAIOTCS MHEHHUSI, YTO:
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«YCTaHOBJICHUE YTOJIOBHOM OTBETCTBEHHOCTH 32 CXOXKYIO JEATEIbHOCTh IPENCTABIIAECTCS
11e71eCO00pa3HbIM, MOCKOJIBKY HE COBCEM JIOTUYHA YTOJIOBHAS OTBETCTBEHHOCTh 3a HApYIICHHE
MOpsiIka peaau3alud pa3pelieHHON NeAaTeNbHOCTH, T. €. 1mo cr. 171 YK P® mpu orcyrctBumn
YIOJIOBHOW OTBETCTBEHHOCTH 3a 3aHITHE B IMPHUHIIUIE 3alPELIEHHBIMU BUIaMU JesTeabHoCcTH. [Ipn
3TOM NOTPEOHOCTH B (JOPMYIUPOBKE OOIIETO COCTaBa AJisl BCEX BUJIOB 3alPELICHHON JIeSTEIbHOCTH
MOXXHO OOBSICHUTH BBICOKOM CTENEHBIO AKTHBHOCTH PETYSITHBHOIO  3aKOHOMIATENILCTBA!
BO3MOXKHOCTBIO JINOO YCTAHOBJIICHHS HOBBIX 3alpeToB, JHOO HCKIIOYCHUS YXKE HMEIONIUXCS
3anpeTroB. B cBs3M ¢ 3THM sBIsieTcs 1enecooOpa3HbiM gononHuTh YK PO cr. 171.2 3ansarue
3anpelnieHHbBIMU BUAAMU JEATEIbHOCTH [5].

1. HenpaBomepHas peanuzanus JEATEIIbHOCTH, pa3peneHHon HCKJIIOYUTEIBHO
TFOCYIApCTBEHHBIM WJIA MYHHULMIAJIbHBIM OPraHU3alUsAM, B TOM CIIy4ae €CJIM JIaHHOE JIeSIHUE
HAHECJIO KpyMNHBIH yiiepO rpakaaHaMm, OpraHU3alUsM WU TOCYIapCTBY JHOO COMNPSIKEHO C
MOJTy4YeHUEM MPUOBLIN B KPYITHOM pa3Mepe, — HaKa3bIBACTCH...

2. 3aHATHE NEATENLHOCTBIO, 3alPEUICHHON (eaepanbHbIM 3aKOHOM, €CIU JaHHOE JEsHHE
HAHECJI0O KPYMHBIA ymepOd TpakaaHaM, OpPraHU3alUsAM MM TOCYIapCTBY JHOO COMPSIKEHO C
MOJIy4YeHUEM TPUOBUIN B KPYITHOM pa3Mepe, — HaKa3bIBACTCH ...

3. [IpoTUBO3aKOHHBIE JACUCTBUS, MPEAYCMOTPEHHBIE YACTIMH TMEpBOd 10O BTOpPOI
HACTOSIIICH CTaThbU, €CIU OHHM MOBIEKIU 3a COOOM TSDKKHE MOCIEACTBHS JHOO COMPSIKEHBI C
MOJIydYeHUEM TPUOBUIN B 0CO00 KPYITHOM pa3Mepe, — HaKa3bIBAIOTCSL...)»

C naHHOM TOYKOW 3pEHHMS] KOHEYHO >K€ MOXKHO COINIACHUTHCS, HO HE OyIeT JIMIIHUM WU
N00aBUTh, YTO CAHKIIUH 32 BBILIETICPEUUCICHHBIC ACSIHUS TOJDKHBI OBITh CYIIECTBEHHO CTPOXKE, YEM
caHKIMM, npenycmorpeHHele cT. 171 YK P®, tak kak naHHble BUIbI JEATEIBHOCTH 3a4aCTYIO
HAHOCAT OLIYTHUMBIN BpEI rpaxkJaHaMm, OOLIECTBY M rocyaapcTBy B meioMm. [IpoGmema oOpasyercs
TaK )K€ U C ONPEHACICHUEM TEPMHUHA (TSHKKHUE IOCIEACTBHS», TaK KaK KAaTErOpHsl CKOpPEE BCEro
npesmnonaraercsa ObITh OLIGHOYHOM, a 3TO B MPAKTHUKE MPOBOIMPYET BOSHHUKHOBEHHE MHO)KECTBA
TPYAHOCTEN B MOMEHT MPUHATHS OKOHYATEIBHOTO PELICHUS 0 JIETTy.

[Ipoananu3upoBas psia npoOieM, cBsizaHHbIX ¢ npuMenenneM cratbu 171 YK P®, xorenoch
OBI TaK)Ke MPOBECTH KPATKUM aHAIIW3 M CAaMOU TUCIIO3UIIMH BBIIICYTTOMSIHYTOM HOPMBI.

HeszakonHoe mnpennpuHuMarenscTBo, ompenensemoe B cr. 171 YK P® B kauectBe
MPEeIMPUHUMATENBCKON JIeATENbHOCTH, MPEACTABISET CO0O0M MPOTUBO3AKOHHOE MEPUOTUIECKOE
COBEpIICHUE OJHOPOIHBIX NEHCTBHUIl B TOW WJIM MHOW OOJIaCTH MPOU3BOJCTBA, TOPTOBIU, OKA3aHUS
yCIyT 100 IpYruX BUIOB JACSITEIBHOCTH, HAIICIICHHBIX Ha MOJy4YeHHe MpuObuin. Bpems, B TeueHune
KOTOpPOI'O OHA peajin3yeTcs, HE UMEET 3HAUCHUs ISl IPU3HAHKS €€ YTOJIOBHO HakasyeMou. JlaHHoe
MIPOTUBOIMPABHOE JIeSTHUE HEOOXOIMMO CUHTATh OKOHYEHHBIM C MOMEHTA COBEpPILEHHUS OJHOTO U3
NEUCTBUM B OOIIEH IeNu MPEIoJiaraeMbIX OJHOPOJHBIX AKTOB IMOBEAeHUA. Tak, s HaIUdus
[IPU3HAKOB HE3aKOHHOM IIPEANPUHAMATEBCKOU NEATEIIbHOCTH B JNENUCTBUAX
HE3aperuCTPUPOBAHHOTO TOPIOBOTO MPEANPHUATHS MO0 WHIUBUAYATBHOTO MpPEAIpPUHUMATENS
JIOCTaTOYHO COBEPULIEHHUS C UX CTOPOH HECKOJBKHUX CIENIOK KYIUIM-TIPOAAXKH, B TOM CIIy4dae €CIIU
OHH B pe3yJbTaTe MPUBEIH K TOTYYSHHIO J0XO0/1a B KPYITHOM HJIM 0C000 KpyITHOM pasmepe [6].

OObeKTHBHAs CTOPOHA MPOTUBO3AKOHHOTO MPEANPUHUMATENHCTBA, MPETYCMOTPEHHOTO 4. |
cT. 171 YK P®, 3akntouaeTcsi B COBEPIIECHNUH CIEIYIOIINX AJIbTEPHATUBHBIX 1E€HCTBUI:

1) ocymiecTBieHrEe TIPEAIPUHUMATENLCKOM JESTEIbHOCTH 0€3 perucTpalmy;

2) OCYUIECTBJICHUE MPEANPUHUMATEIbCKON JEATEeIbHOCTH C HECOONIONEHHEM IpaBUIl
PErUCTpAINK KaK YaCTUYHO, TaK M B TIOJTHOM 00BbEME;

3) mpenoctaBieHue B OpraH, OCYIIECTBISIIONIMA  TOCYIapCTBEHHYIO  PErHCTpaIUio
IOPUJIMYECKUX JIUIl U UHAUBUIYAIbHBIX MpEeIIpUHUMATENEH, JOKYMEHTOB, COAEPKAIIUX 3aBEIOMO
JIO’)KHYI0 HH(OPMAITHIO;
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4) ocyuiecTBiI€HUE MNPEANPUHUMATEIBCKON NEATeNbHOCTH 0€3 CHEeIHalbHOTO pPa3pelIeHHs
(JTMIIEH3UN) B CITydasix, KOT/Ia HaJTu4KUe TaKOro pa3penieHus (JTUICH3UN) SBISETCS 00s3aTeIIbHBIM;

5) Peanuszanus npeanpuHUMATEIbCKOM JEATENbHOCTH C HAapyLIEHUEM JIMLIEH3UOHHBIX
TpeOOBaHUH U YCIIOBUH.

[IpuueM Bce BhIlICyKa3aHHbIC AeWCTBUS (Oe31eHCTBUS) MOMKHBI HAHECTH KPYMHBIN yIIepo
rpakJaHaM, OpraHu3anusM JIMOO0 TOCyAapcTBY WIIM OBITh CONPSDKEHBI C MOJYyYEHHEM NPHOBLTH B
KpPYIHOM pa3Mepe.

CocraB mpectyrieHus, npemycmorpenHoro 4. 1 cr. 171 YK PO, — dopmanpHO—
MaTepuaibHbId. J[s HanMuuMsg JaHHOTO cOCTaBa HEOOXOAMMO HE TOJBKO COBEpIICHHE XOTA Obl
OJHOTO M3 PACCMOTPEHHBIX BBIIIE IPABOHAPYIICHUH, HO M HAHECEHHE YKa3aHHBIMM JESHUSMU
KpPYITHOTO yiiepba TrpaxaaHaMm, OpraHM3alUsM WIM TOCYIapCTBY JHOO OHHM JIOJDKHBI OBITh
COIPSIKEHBI C MOJY4YeHHEeM NpUOBLIM B KPYNMHOM pa3Mmepe. [lesHus c moisyuyeHueMm NpuoObUIH B
KpynmHOM pasMepe obpasyeT B pamkax 4. 1 ¢T. 171 YK P® ¢opmanbHbIif cocTaB MpecTyIuIeHUs, a
HAaHECEHHE B XOJ/I€ COBEPILECHHS JSSTHUS KPYITHOTO yIIepOa sSBISETCS MaTepUaIbHBIM COCTaBOM.

B coorBercTBUN ¢ mpuMedaHueM K cT. 169 YK P® noxonom B KpylHOM pa3mepe, KPYIHbBIM
yiiepooM mIpu3HaeTcs NMpUuObLIb, yIIepO, CyMMa KOTOPOIO MPEBBIIIAET JBECTU MHATHAECAT THICSY
pyOneii. B MOMEHT OCYIIECTBICHHS MPEANPUHUMATENBCKON EATENbHOCTH 0e3 perucrpamnuu
YUUTHIBAa€TCA BCS  MPUOBLIL  MOJy4YeHHas OT Takoil  gestenbHOCTH. [lpu  3aHATHHM
MPEANPUHIMATEIECKON JIeSITeIbHOCTRIO 03 JMICH3UH YYUTHIBAECTCS TOJIBKO TOT JIOXOJ, KOTOPBIH
ObUI  TOJNly4e€H OT JIEATENBHOCTH, TMOUIeXamedl auuneHsupoBanuio. Ilpm  peanmsanuu
MPEIPUHUMATENBCKON JESITeNbHOCTH C HapyLICHHEM YCIOBHI M TpeOOBaHU IUIECH3UPOBAHUS
YUUTBHIBATBCA JOJDKEH JO0XOH, KOTOPBIM TMONyuyeH C HapylleHWeM YCIOBHH M TpeOoBaHUM
JUIEH3UPOBaHUS.

[Ipu3nakoM, oOpa3yromuM MaTepuagbHbIi cOCTaB, pexycMoTpeHHbiil 4. 1 cT. 171 YK PO,
ABIISIETCS caM (DaKT HaHEeCEeHHsI KPYITHOro yiiepda rpakaaHaM, opraHu3alusM Ju00 rocynapcTsy. B
JAHHOM cIllydyae pedb HUAET O MPsIMOM peaJbHOM yiepOe, Tak U O KOCBEHHOM, TO €CTh 00
YIIyIIIEHHON BBITOZIE.

CyObeKkT MNpOTUBO3aKOHHOIO JesHus, npeaycmorpeHHoro cr. 171 YK P®, obmmii —
BMEHsieMoe (pU3MUecKoe JIUL0, JOCTHUTIIee BO3pAcTa IECTHA/IATH JIeT.

CyObexTHBHasI CTOPOHA HE3aKOHHOH NMpepUHUMATEIbCKON 1eATEIbHOCTH,
npeaycMmoTperHoit 4. 1 ct. 171 YK P®, npeamonaraer Hajau4ue yMBIIUIEHHOW BHHBI B BUJIE
MPSIMOTO YMBICJIA:

1) BUHOBHBINM OCO3HAeT OOIIECTBEHHYIO OMACHOCTb OCYILECTBIECHUS NMpeINpUHUMATEIbCKON
NeSITeNbHOCTH 0e3 perucTpaldd WIM C HapylleHHeM IpaBWJ pPErucTpalud, a paBHO
MIPEIOCTAaBJIEHUS] B OpraH, OCYIIECTBISIONUN TOCYIapCTBEHHYIO PErHCTPALIMIO IOPUINUECKUX JIHIL
Y MHAMBUIyaJIbHBIX TpeANpUHUMATeNel, TOKYMEHTOB, COAEPKAIIUX 3aBEIOMO JIOKHbIE CBEICHUS,
100 OCYIIECTBICHUS TOM JEeATEIbHOCTH 0€3 CIEeNUalbHOTO pa3pemieHus (JIMLEH3UN) B Cllydasx,
KOTJ]a Takoe pas3pelleHue (JIMLEeH3us1) 00s3aTesIbHO, WM C HapylleHHeM TpeOOBaHUN M yCIOBHH
JUIEH3UPOBaHUs, CONPSHKEHHBIX C U3BJIIEYEHUEM JI0X0/1a B KPYITHOM pa3Mepe, U )KEJaeT COBEPIIUTh
YKa3aHHbIE JICVCTBUS;

2) BUHOBHBIM OCO3HAaeT OOIIECTBEHHYIO OMNACHOCTb IE€PEYHCICHHBIX BBIIIE JEHCTBHIA,
MPEIBUINT BO3MOKHOCTD MM HEU30€KHOCTh HACTYIUIEHHUS OOIECTBEHHO OMACHBIX MOCIEACTBUIN B
BUJI€ TNPUYMHEHUS KPYMHOIro yiiepda TpaxkiaHaM, OpraHM3alUsaM WM TOCYIapCTBY U JKElaeT
HACTYIUICHHSI 3TUX MOCIEICTBUH.

Ilenn ¥ MOTHMBBI OCYLIECTBJIEHHS HE3aKOHHOW NPEANPUHHUMATEIIBCKOM NEATEIBHOCTH HE
SBJISIIOTCS. 00S13aTE€NIbHBIMKM MTPU3HAKAMU CYOBEKTHBHOM CTOPOHBI NMPECTYIUIEHHUsS, HO OHU MOTYT
YUUTBHIBATHCS CyAOM MPU HA3HAUEHUU HaKa3aHUS.
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Kanupunupyrommmu npusnakamu 4. 2 ¢t. 171 YK P® ssnsrorcst:

1) coBepuieHHE NesTHUS OPTaHU30BaHHOM IPYIIION;

2) coBeplIeHHE ACSTHUS, CONPSHKEHHOTO C U3BJICUEHUEM JI0X0/]a B 0CO00 KPYITHOM pasmepe.

CoBepiiieHue HE3AKOHHOW MPEANPUHUMATEIBCKON NS TEIbHOCTH OPraHM30BaHHOM TPYIIION B
cocTaBe KBaJM(UIMPYIONIETO IMPU3HAKa O3HAYaeT, 4YTO paccMaTpUBaeMoe JIEesHHUE COBEPIICHO
YCTOWYHMBOW TPYIIION JIHII, 3apaHee OObESIUHUBIIMXCS Ui COBEPIICHHS OJJHOTO WJIM HECKOJIBKUX
IIPECTYIUIEHUH paccMaTpUBAEMOIo BU/A.

OcyliecTBieHHE HE3aKOHHOW MPEANPUHUMATEIbCKOM JIEATEIbHOCTH, COIPSIKEHHON C
U3BJIEUCHUEM J0X0Ja B 0CO00 KPYMHOM pa3Mepe — elle OAUH KBaTu(UUIUPYIOUINI MpU3HAK.
[Tonatue «aoxom B 0CO00 KpPYIMHOM pa3Mepe» OIpeneneHo 3akoHoaaTenbHo. CornacHo
npuMmedanuio K ct. 169 YK P® noxomoMm B 0c000 KpymHOM pasMepe MPU3HASTCS JOXOZ, CyMMa
KOTOPOTO MPEBBIIIAET OANMH MUJUIUOH pyOIIeH.

B kawyectBe caHkumu 3a naesHue, BKIOUeHHOe B 4. 1 cr. 171 YK P®, npemycMoTpeHbl
CJIEYIOIME abTEPHATUBHBIE HaKa3aHUsL:

1) mrpad B pasMepe 10 TPEXCOT THICSY pyOiIel nim B pa3mepe 3apabOTHOMN IIIAThl WIIM UHOTO
J10X0J1a OCY>KJIEHHOTO 3a MEPUOA 10 JIBYX JIET;

2) 160 o6s13aTenbHbIe PabOTHI CPOKOM OT CTa BOCBMHJIECATH A0 ABYXCOT COPOKA YacCOB;

3) 1100 apecT Ha CPOK OT YEThIpEX 0 MIECTH MECSIIEB.

Cankuuell 3a coBeplICHHE JesSHUM, NpeaycMOTpeHHBIX 4. 2 cT. 171 YK PO, ssustorcs
aJbTepHATUBHBIC HAKA3aHUS B BUJIE:

1) mrpacda B pasmMepe OT cTa THICSY JO MSATHCOT ThICSY pyOnel uim B pazmepe 3apadoTHOM
IJIaThl MJIM MHOTO JJOXOZAA OCY>KJI€HHOI'O 3a IepUoJl OT OAHOTO rofa /10 TPeX JIET;

2) nuuieHust cBOOOIbI Ha CPOK O IISITH JIET €O WITpadoM B pasMepe 10 BOCBMHUAECITH ThICAY
pyOeii ninm B pa3mepe 3apabOTHOM IJIaThl WM MHOTO JI0XO/a OCYXKACHHOTO 3a TIEPUOA 10 LHIECTH
MecslieB 1100 6e3 TaKOBOTO.

Ucxonst W3 caHKUMUA HE3aKOHHAas MPEANPUHUMATEIbCKAs JESATEIbHOCTh, IPU3HAECTCS
IIPECTYIUIEHUEM cpeliHel TskecTu. Takoil o1xo/1 He COBCEM paliroHajeH. bbuio Obl paBUiIbHEE 32
KBATU(UIIUPOBAHHBIN COCTaB YCTAaHOBUTH HaKa3aHWE B BUJC JIMIICHUs] CBOOOIBI HA CPOK IO IIECTH
(ceMH) JET M TeM caMbIM IEPEBECTH ACSHHE M3 KAaTErOpUU MPECTYIUICHHH CpPeIHEU TSKECTH B
pa3psAl TSHKKUX NPECTYIUIEHUHM, TaK KaK MOCIEICTBUS JAHHOTO JESHHUS JOBOJBHO CYILIECTBEHHO
MOTYT OTPa3UThCS Ha (PUHAHCOBOM OJIaromnoIy4uy rpaxaaH, oOLIecTBa U rocyJapcTBa B IIEJIOM.

[IpoBenenHslit aHamu3 NpPOOIEMHBIX BOMPOCOB YTOJOBHOM OTBETCTBEHHOCTH 33 HapyILIEHUS
MOPsI/IKa OCYIIECTBICHUS MPEAPUHUMATENIBCKON JAESITENIbHOCTH MO3BOJSET MPUNUTH K CIEAYIOIIUM
BbIBoZIaM. [lon mpeanpuHUMATENhCKON 1eATeIbHOCTHI0O HE0OXOAMMO TOHUMATh CaMOCTOSITENIbHYIO,
OCYLIECTBIIIEMYIO Ha CBOM PUCK JEATEIbHOCTb, UMEIOIIYIO LIEIbI0 YI0BIETBOPEHHUE IPABOMEPHBIX
OOIIECTBEHHBIX MOTPEOHOCTEW, HANpPaBICHHYIO Ha CHUCTEMAaTHYECKOE IOJy4YyeHHE NPUOBLIM OT
MOJIb30BaHUSl UMYIIIECTBOM, MPOJAKH TOBAPOB, BHIMOIHEHUS padOT WM OKa3aHHs YCIYT JIMIIAMU,
MOJAJIeKAIMMH PETUCTPAllMM B 3TOM KauecTBE B YCTAHOBJIEHHOM 3akoHOM mnopsake. Ilox
HapylLIeHHEM TOpsAKa OCYUIECTBICHUS NPEAIPUHUMATENBCKOW JESATeIbHOCTH HEOO0XOAMMO
MMOHUMaTh BUHOBHOE OOINECTBEHHO OMACHOE JesHue (JIelcTBUE Win Oe3IelCTBHE), 3alpeIieHHOe
VYromoBusiM  kozekcoM Poccuiickoit ®enepauuu  1ox  Yrpo3od  Hakas3aHHWs, COBEPUIEHHOE
TPAKJAHUHOM,  HMHAMBUAYAJbHBIM  MpPEANpPUHUMATENIEM WA  JIMIOM,  BBIIOJHSIOIIUM
yIpaBjieHUYeCKrue (PYHKIIMU B OpraHU3aIliH, TIPU BEACHUHU MPEANPUHUMATEITHCKON NESITEIBHOCTH C
OTCTYIJIEHUEM OT TNpPaBWJ, YCTAHOBJIEHHBIX POCCUHUCKHM 3aKOHOAATEIbCTBOM JUISl 3aHSATHUSI TaKON
JeSTeNbHOCThIO, MO0 B BHUJE HCIOIH30BAaHUS BO3MOXHOCTEH KOMMEPUECKOH OpraHu3allvH,
CO371aHHOM B COOTBETCTBUU C JCHCTBYIOIIMM MOPSAKOM, JUIsl OCYIIECTBJICHHS KAaK MPECTYyIHOTO
MIPOMBICIIA, TAK M KPUMUHAIBHBIX PA30BBIX ONEpaIni.

209


http://www.bulletennauki.com/

Broanemens nayxu u npaxmuxu [ Bulletin of Science and Practice T. 5. Ne10. 2019
https://www.bulletennauki.com DOI: 10.33619/2414-2948/47

OOwecTBeHHass OMACHOCTh HE3aKOHHOI'O MPEANPUHUMATEIbCTBA 3aKJIIOYAETCSs, INIaBHBIM
o0pa3oM, B HAapYLICHWU 3aKOHOAATENBHBIX TPeOOBAHUI OCYILIECTBICHHS MPEANPUHHUMATEIHCKON
NESITEeIbHOCTH, M, TEM CaMbIM, TOCYAaPCTBY MOXET ObITh MPUYMHEH ymepO B BUAE HE Iepenadu
JOJDKHOTO, a PHUCKH, CBA3aHHBIE C BEJEHMEM 53TOr0 BHUAA HKOHOMHMUYECKOM JIEATEeNIbHOCTH,
NIEPEKJIa/IbIBAIOTCS C BAHOBHOIO HA JAPYTHX JIMLL.

He3akoHHOE NpeaIpPUHUMATENBCTBO, MOXET XapaKT€pPU30BaTbCA TOJIBKO YMBILUIEHHON
¢dopmoii BuHBL. B Tex ciywasx, KOrjga HE3aKOHHOE OCYUIECTBICHHE MpPEANPHHUMATEIbCKOM
NESITeIbHOCTH TPUYMHWIO KpPYNHBIM yiep0 TIpakigaHaM, OpraHu3alusM WM TOCYJapCTBY,
IICUXUYECKOE OTHOIIEHNE BUHOBHOTO K YKa3aHHOMY J€SIHUIO MOKET OBITh KaK B BHJIE IIPSAMOTO, TaK
U KOCBEHHOro yMbIciia. Eciau e He3aKOHHOE NPEeANpPUHUMATEIbCTBO COINPSKEHO C U3BICUYEHUEM
JI0X0/1a B KPYIHOM pa3Mepe, TO JAAHHOE IPECTYIUIEHHE MOXKET COBEPILIATHCS TOJIBKO C IMPSAMBIM
YMBICIIOM.

Takum 00pa3oM U3 BCEro BILIEU3IIOKEHHOTO MOYKHO C/IENaTh BBIBOJ, O TOM, YTO B HACTOSILEE
BpEMsI BO3POCJIO KOJIMYECTBO JIMI[ 3aHMMAIOLIUXCS HPEINPUHUMATENIBCKON nedrenbHocThio. Ho
JIaJIEKO HE BCEr/a MPEANPUHUMATENbCKAs AESITEIbHOCTD SBIISETCS 3aKOHHOM.

B nmpeanoxeHHOM HaMH  CTarb€ M3JOXKEHBI TE€  OOCTOSTENbCTBA, MPU  KOTOPBIX
IpeANpUHUMATENbCKast IeITeIbHOCTh B 00s13aTenbHOM nopsiake CyaoM JT0JbKHA ObITh IPU3HAHA Kak
HE3aKOHHAas MpeIPUHUMATENIbCKAs 1eATeNIbHOCTh. K TakuM citydasM clielyeT OTHOCHUTD:

1) 3ansiTHE MPENNPUHUMATEILCKON JESITEIBHOCTBIO C IEbI0 MOJTYYEeHUsT NPpUOBLTH (I0X0aa)
0e3 perucTpayy IPUINIECKOTO JINIA, TH00 B KaYeCTBE HHIUBUIYaILHOTO IPETPUHAMATEIS;

2) oCyIleCTBIEHUE IPEIIPUHUMATEIbCKOH JEATEIbBHOCTH C  HECOOMIOACHHEM —IpaBuil
pEerucTpaluy Kak 4aCTU4HO, TaK U B II0JIHOM 00beME;

3) npenocraBieHue B OpraH, OCYLIECTBISIIOIIMM  TOCYJapCTBEHHYIO  PETrUCTpaliio
IOPUANYECKUX JIMIL U MHAUBUAYAJIbHBIX IPEIIPUHUMATENEH, TOKyMEHTOB, COJIEPKAIINX 3aBEJOMO
JIOXKHYI0 MH(OpMAIHIO;

4) ocy1iecTBiIeHUE NPEANPUHUMATEIBCKON AEATENIbHOCTH 0e3 CIEeUUAIbHOTO pa3peleHUs
(JIueH3un) B ClTydasix, KOIa HaJluune TaKoro paspenieHust (JIMLEH3UH) SABISETCs 00s13aTeNbHbIM;

5) Peanuszanus npeanpuHUMATEIbCKOM JI€ATENbHOCTH C HApyIIEHWEM JIMLEH3UOHHBIX
TpeGoBaHui 1 ycnoBuii [7].

[Tpuuyem Bce BbllIeyKa3aHHbIE JAeWCTBUS (O€31eHCTBHS) TOMKHBI HAHECTH KPYMHBIA yiiepo
rpaxjaHaM, OpraHu3anusaM JH00 roCyaapcTBY WIN ObITh CONPSIKEHBI C MOJyYE€HUEM NMPHObUIM B
KpPYITHOM pa3Mepe.

B Hame Bpems YBEIMYWIOCH KOJMYECTBO JIUI] 3aHUMAIOIIUXCS IPEANPUHUMATEIbCKON
JesTelbHOCThI0. Bmecte ¢ TeM UM BO3pOCIO  KOJIMYECTBO TMpecTyIieHu B cdepe
MPEeIIPUHUMATENBCKON JEeSITEeNbHOCTH, 4YTO HEraTMBHBIM 00pa3oM OTpa3uUjOCh Ha COCTOSHUU
SKOHOMMKHM Hamed cTpanbl. Ha Ham B3MISA € LEAbI0  yCOBEPIIEHCTBOBAHMSI YTOJIOBHOTO
3aKOHONATeNbCTBA B c(epe OOphObl C HE3aKOHHOHM MNpeNnpUHUMATENbCKONH JesTeIbHOCThIO B
3aKOHOJIaTEIbCTBO HAIEH CTpaHbl HE MOMeIano Obl BHECTH HEKOTOPbIE M3MEHEHHUS U JIOMIOJTHEHNU,
HampuMmep, Takue Kak: |) IpOM3BECTH YBEIMUYEHHUE Mepbl HakKa3aHUs 3a HE3aKOHHYIO
MPEPUHUMATENBCKYIO JESTeNbHOCTh; 2) YBEIUYUTh CPOK JABHOCTHU MPHUBJICYEHUS] K YTOJOBHOU
OTBETCTBEHHOCTH 3@ OCYLIECTBIEHHE HE3aKOHHOW MpeaIPUHUMATENBCKON naedrenbHocTu. Ha
nmanHblii MoMeHT 110 4. 1. Ct. 171 YK P® oH cocraBnser 2 roga, a mo 4. 2 cT. 171 oH cocTaBisgeT 6
set. Ha Ham B3misi; €ro MOXKHO YBEJIMYMTH 110 4. 1 70 4 €T, a 1o 4. 2 70 8 Je€T COOTBETCTBEHHO;

3) VkecTouuTh Mepy HaKa3aHUsS 3a 3aHATHE 3alPELICHHBIMU BUIAMH MPEIPUHUMATEIbCKON
NesTeNbHOCTH [8].
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