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Aunomayus. C xaxabIM rogoM cBsa3u Poccuiickoil ®Penepaniii ¢  HMHOCTPaHHBIMU
rocyJlapCcTBaMM CTaHOBATCS OoJiee TeCHbIMU. Ha cerogHsIHuii IeHb yIpoIIeHbl OPSAA0K BbIe3/a 3a
rpanuny rpaxnaad P® u Bbe3na Ha Tepputopuio PP, yTo naeT BO3MOXKHOCTb JKUTENSAM JIFOOOrO
perunona Poccuiickoit ®enepanuu OecnpensaTCTBEHHO MOCENIaTh pa3iMuHble CTpaHbl. B cBs3u C
THM BO3pacTaeT KOJIMYECTBO OpakoB, 3aKIOYaeMbIX TpakaanamMu PO ¢ HHOCTpaHHBIMHU
rpaxaaHaMu. Takke Ha 3TO BIMSET MHTEHCHBHAs MMIpalUsi WHOCTPaHHON paloyeil CHIIBL,
aKTUBHBIM IIPUTOK MUTPAHTOB U IepeceneHleB Ha Tepputoputo Poccuiickoit denepanuu. Orcrona
BBITEKAET BOIMPOC ONPEACICHHS MPUHAUICKHOCTH (haKkTa 3aKIFOUYEHHUS Opaka K 3aKOHOAATEIHCTBY
OTIpeIeNIeHHOTO TocyaapceTBa. [Ipobiiema cOCTOUT B TOM, YTO CEMEHHbIE 3aKOHOIATENILCTBA CTPaH
OYEHb OTIMYAIOTCS, HMHOIZNA Jaxe MpOoTHBOpedar Apyr Apyry. OnpenensiouM (GakTopoM B
perynupoBaHUM OpayHO—CEMEHHBIX OTHOILICHUN SABISETCS HEPaBHOMEPHBIH JeMorpadudeckuit
COCTAaB HACEJEHMs, SKOHOMHYECKHE, HAIMOHAJbHBIC, PEIUTHO3HbIE W MHBIE OCOOEHHOCTH
HacejeHus rocyznapcrsa. M3 3TOro BBITEKAET, YTO B OINPEACIICHHBIX CIy4asxX sl YCTAHOBIICHUS
MPUHAIICKHOCTH OpauyHbIX MPABOOTHOIIEHUH ¢ MHOCTPAHHBIM 3JIEMEHTOM K IIPaBOBOW cUCTeMe
ONPENETICHHOIO TOCYIapCTBa, YTO BO3MOXKHO TOJIBKO B MpeAenax IpOLEeAypsl OIpeaeleHus
IIPUMEHMMOTO0 TpaBa. B paboTe paccMmarpuBaroTCsl BOIIPOCH! 3aKJIIOUEHUSI U PacTOpKEHUsl Opaka ¢
y4acTHEM MHOCTPAHHOIO 3JIEMEHTa, a TaKkKe MpPU3HAHUE TakuX OpakoB HENEHCTBUTEIbHBIMHU.
ABTOpBI OTMEYAlOT, YTO 3asBJICHHAs TEMaTHKa I[IOJBEP)KEHA IPUCTAIbHOMY BHUMAaHUIO
HCCIIEI0BATENEN, HO HECMOTPSI Ha 3TO CUCTEMHOE U3YYEHHE JAHHOTO BOIPOCA OTCYTCTBYET, TaK KaK
MHCTUTYT Opaka ¢ HHOCTPaHHBIMU I'pakJJaHaMH HEJJOCTaTOYHO U3YUEH.

Abstract. Every year the relations of the Russian Federation with foreign countries become
closer. Today simplified the procedure for travel abroad of citizens of the Russian Federation and
entry into the territory of the Russian Federation that gives the chance to inhabitants of any region
of the Russian Federation without hindrance to visit different countries. In this regard, the number
of marriages concluded by Russian citizens with foreign citizens is increasing. It is also influenced
by the intensive migration of foreign labor, the active influx of migrants and immigrants to the
territory of the Russian Federation. Hence the question of determining whether the fact of marriage
belongs to the law of a certain state. The problem is that the family laws of countries are very
different, sometimes even contradict each other. The determining factor in the regulation of
marriage and family relations is the uneven demographic composition of the population, economic,
national, religious and other features of the population of the state. It follows that, in certain cases,
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in order to establish the affiliation of a marriage relationship with a foreign element to the legal
system of a certain state, this is possible only within the procedure for determining the applicable
law. The paper deals with the issues of marriage and divorce with the participation of a foreign
element, as well as the recognition of such marriages invalid. The authors note that the claimed
subject is subject to close attention of researchers, but despite this systematic study of this issue is
absent, since the institution of marriage with foreign citizens is not sufficiently studied.

Knrouegvie cnosa: Gpaunble OTHOIIEHMSI, OpaK, HHOCTPAaHHBIM TpaklaHUH, CEMEITHOE MpaBo,
MEXIYHapOIHOE YACTHOE MIPaBO, MUTPAHTHI, PACTOPKEHHE Opaka.

Keywords: marriage relations, marriage, foreign citizen, family law, international private law,
migrants, divorce.

B cyneOHOI mpakTHKe MMeEeTcss HeMajoe KOJIWYECTBO NMPUMEPOB OpauHBIX OTHOIICHUH ¢
y4acTUeM MHOCTPAHHBIX T'PaXkJlaH U UMEHHO K HUM IposBisieTcst ocoobiit unrepec [1, c. 38]. Ho,
HECMOTpPS Ha 3TO, MO0 CETONHSANIHUNA JEeHb HET MOHOTPaMYeCKHX HCCIEIOBAaHUM, KOTOpHIE OBI
MIOJTHOCTBIO aHAIM3UPOBAIM BECh KOMIUIEKC NMPOOJIEM U OCOOCHHOCTEN B paccMarpuBaeMoil cdepe.
VY4uuTbiBas HEAOCTATOYHYK) H3Y4YEHHOCTb [JAHHBIX BOIPOCOB B 3aKOHOJATEIbCTBE HMEETCS
MHOXECTBO KOJUTM3HH U TIPOOEIIOB, YTO, COOTBETCTBEHHO, 3aTPYAHSIET IPAKTUIECKOE TPUMEHEHHE U
CHocoOCTBYeT 310ynoTpebieHusM [2, ¢. 363].

Camoil BakHOU MpoOIeMOil Ha JaHHBI MOMEHT SIBISICTCSl OTCYTCTBHE HAa MEXIYHApPOIHOU
apeHe eIMHOr0 HOPMAaTHBHO-TIPABOBOIO aKTa, KOTOPbIM Obl YHHU(DULIMPOBAJ KOJJIM3MOHHBIE HOPMBI,
CBSI3aHHBIE C PEruCTpalUeil, paCTOPKEHUEM U NIPU3HAHUEM HEJCHCTBUTEIbHBIM Opaka ¢ y4acTUEM
MHOCTpaHHOTO rpaxkaanuHa. [lo kakuMm-to npuunHam Poccuiickas denepanuss He y4acTBYET BO
MHOTMX MEXYHapOIHbIX KOHBEHLUAX B 00JaCTH CEMEHHOTO IpaBa, HO MPUCOEAMHEHUE K TAKOBBIM
CHOCOOCTBYET PEIICHUI0 OCTPBIX Mpo0sieM B JaHHOM oOnactu [3, c. 78].

[Tomumo mnpobaeM € OTCYTCTBHEM MEKIYHAPOAHO-YHU(PUIMPOBAHHOIO €IMHOIO aKTa,
CYLIECTBYET MHOXECTBO MPOOJIEM C OTEUECTBEHHBIM 3aKOHO/IaTENIbCTBOM, B YaCTHOCTH, OTCYTCTBHE
B CemeiiHoM Konekce PD nonstus «Opaka» u «Opaka ¢ MHOCTPAHHBIM I'PaXJaHUHOM», YTO JaeT
OCHOBAHHUS TOBOPUTH O MPHUJAHUM CTaTyca Opaka OJHOIOJBIM U IMOJUTaMHBIM coro3aM. Takxe, B
CK P® oTCyTCTBYIOT TaKue TMOHSTHS, KaK: «HEACHCTBUTEILHOCTh OpaKka» M «IpeKpalieHue opakay,
KOTOpbIE SBISIOTCS BaXXKHEUIIMMH KaTe€ropUsiMM CEMEHHOro MpaBa, O3HAYAIOIIMMU, YTO Opaka 1o
CYTH, KaK TaKOro YK€ HE CYIIECTBYET, OJJHAKO MOMEHT C KOTOPOIO HauyMHAETCS aHHYIMPOBaHUS
Opaka, TIOpsIIOK pacTOpKEeHUs1 OpayHbIX OTHOIIEHUH y 3THUX JBYX Kareropuil paziauueH. OnHaxo,
9TH JIBa MOHSTHS MOTYT OBITh COBMECTHMBI KakK II€JI0€ U 0Ollee, Halpumep, Opak MOXKET ObITh
MIpEeKpalleH 10 TpeM, yKazaHHbIM K CeMeHOM KoJieKce OCHOBaHMSIM, BKIIIOYas U IpekpaiieHue. B
CBOIO 0Yepe/ib PACTOPTHYTHIM Opak cunTaeTcs NpeKpalieHHbIM.

Koncrarupyeres, uro coracHo 1. 1 ct. 160 CK P® nopsaok pactopxeHus: opaka ¢ yuacTHeM
MHOCTPAHHOTO JJIEMEHTa OIpPENEIseTcs B COOTBETCTBMM C 3aKOHOJATENbCTBOM Poccuiickon
Oenepaunn. I[losToMy 37ech OyaeT NpUMEHHMMa KOJUIM3MOHHAs NpPHBSI3Ka — 3aKOH MecTa
pactopxkenus Opaka [4, c. 145].

OnHako, B COOTBETCTBMM CcO CT. 28 MuHckoil koHBeHumu crtpan CHI' Bompoc o BwiGope
3aKOHOJATEeIbCTBA, PErYIUPYIOLIEr0 BOMPOCHl pacTOp)KeHUs Opaka, peliaeTcs HHaye: Mo JejiaM o
pactopkeHuM Opaka TpUMEHSIETCS 3aKOHOAATENIbCTBO TOCYJapcTBa, TpaxkJaHaMU KOTOPOTO
ABIIIIOTCSA CYIIPYTM B MOMEHT NOZAA4M 3asBJIECHUS. B ciydae ke ecnu nuna sBiIsOTCS IpaXaaHaMU
pa3HBIX FOCYIapCTB, 3aKOH MECTa PACTOPKEHUs Opaka MOXKET UCIIOJIb30BAThCS HHAYE.
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Taxke TOUHO He ompenereHa TEPPUTOPHAIbHAS MOACYIHOCTb €Nl O PACTOPKEHUH Opaka
rpaxxaanamu Poccuiickon @enepanny, MPOKUBAIOIIKMMY 3a MpeneiliaMu TeppuTopuu Poccuiickoit
@enepanyn. Cornacto 1. 2 ¢t. 160 CK P®, npoxkuBaromuii 3a pyoexoM pOCCUHCKUIN TpaXkIaHuH
MOXKET PacTOPrHyTh CBOM Opak ¢ NpOXHMBAIOIIMM 3a MpeaenamMu Tepputopuu Poccuiickoit
Odenepanuu cynpyrom (HE3aBUCHMO OT €ro TpaxkaaHCcTBa) B cyae Poccuiickoit denepanuu. B Takux
ClIly4asix OTCYTCTBYET MECTO KHUTelbCcTBa B Pocculiickoil denepauuu M y HCTLA, U Y OTBETYHUKA,
[I03TOMY HEBO3MOXHO IPUMEHHUTH IPaBUJIA O TEPPUTOPUAILHON MOJCYIHOCTH, IPEAYCMOTPEHHbIE
cT. 28-32 I'TIK P® [5]. [TosToMy Ha Ham B3 ObuTo ObI HieTecooOpa3HbpiM BKIIOUUTE B [ TIK PO
HOpMY, YCTaHABJIMBAIONIYI0 TEPPUTOPHAIBHYIO TMOACYAHOCTh Jel O pacTOpKeHUHu Opaka
rpaxxaanamu Poccuiickont @enepanny, MpOKUBAOIIMMY 3a NpeAeiaMd TeppuTopun Poccuiickoi
@enepanuy, MO MECTy IIOCIEIHErO0 MeECTa >KMTENIbCTBA MCTHA Ha Tepputopun Poccuiickon
®denepanuu 1100 MO BEIOOPY MCTIIA.

Oty U apyrue npoOiieMbl TpeOyIOT HEMEUIGHHOTO M3Y4YEeHMsI U yCTpaHEHHs, TaK Kak Ha
MPAKTUKE HEBO3MOXKHO TOYHO YMOTPEOUTH KOHKPETHYIO HOPMY IPH pa3peuieHud Mogo0HOro pona
koyun3uil. CnencTBUeM 3TOro SBJSETCS Hajduuue OOJIbIIOrO KOJIMYECTBA CYNEOHBIX CIIOPOB O
pacTop;keHuu Opaka ¢ y4acTHeM HHOCTPAHHOIO JIEMEHTA.

Jlia ycrpaHenusi mpoOenoB B 3aKOHOAATENBbCTBE B MEPBYIO ouepens Heoboxonumo B CK PO
WM B ”HOM HOPMaTHBHO-TIPABOBOM aKT€ 3aKPENHTh OMpe/esieHne Opaka Mexay rpaxaanamMu PO u
Opaka ¢ MHOCTpaHHBIM 37eMeHTOM. C TOMOIIBI0 BHECEHUS B 3aKOHOJNATEIBbCTBO MOHATHE Opaka,
CYZIbl CMOT'YT YETKO pa3jiM4yaTh CEMEHHbIE OTHOIICHUS OT MHBIX, & TAKXKE C JIETKOCThIO pa3peliarh
CIOPBI, KOIJIa OJHUM U3 CYIPYIOB BBICTYAa€T MHOCTPAHHBIN I'PAKJAHUH [6, c. 66].

Taxxe, Ha Haml B3DVIAO, IenecooOpa3Ho BHecTH mornpaBkd B cT. 158 CK P®. B HoBoii
pelakui YCTaHOBUTb, YTO OpaKH, 3aKIFOUEHHBIE B HHOCTPAHHOM TOCYIapCTBE MEXY I'pak1aHAMU
P®, B cOOTBETCTBUHM € 3aKOHOJATEILCTBOM I'OCY/1apCTBa, HA TEPPUTOPUHU KOTOPOIO OHU 3aKIHOUEHBI,
MpU3HAIOTCS JAelicTBUTENbHBIMU B Poccuiickoit ®dexeparuu, eciu coOMIOAEHBI yCIOBUS CT. 12,
13,14 CK P®. Takue mnompaBKM CTOUT BBECTHU JJIsl INPUBEJCHUE B COOTBETCTBUE HOPMBI O
MPU3HAHUM JACUCTBUTENbHBIMH B Poccuiickoit ®Denepanuui OpakoB POCCHUUCKUX TpaxiaH,
3aKJIFOUCHHBIX 3a mpenesnamu Poccuiickoit denepanuu ¢ OCHOBaMHM mpaBomnopsiaka Poccuiickoit
denepalyiv, COCTABHOW 4acThIO KOTOPBIX ABIIOTCS TpeboBaHus cT. 12 u 13 CK P® o B3aumHOM
COIVIACHU MY)KUMHBI ¥ J)KEHIIMHBI Ha 3aKJIloueHre Opaka u JOCTH)KEHUH UMU OpadHoro Bo3pacta [7,
8].

Wrtak, ObUIM paccMOTpPEHbl MpoOOJEeMbl pErucTpanud, pacTOpKEHUS M MpU3HAHUS
HE/IeHCTBUTENbHBIM Opaka C y4JacTHEM HHOCTPAHHOIO 3JIEMEHTa, a TaKKe MPEUIOKEHbI MyTH
peleHtsl, KOTOpBIE, SBISIOTCS Hanbosiee 1eaecoo0pa3HbIMU U He 3aTPOHYT PABHOBECHE UHBIX HOPM
MEXIYHApOIHOTO 4YacTHOro mpasa. OTCyTCTBUE oIpeaeseHHs Opaka B POCCHICKOM ceMeiHOM
3aKOHOJATEIbCTBE SABJSETCS CEPhE3HBIM CYIIECTBEHHBIM MPOOEIOM, YTO 1a€T OCHOBAHMS FOBOPUTH
O TMpHJAaHUM cTaTyca Opaka OJHONOJIBIM M IOJUTaMHBIM COr030M. Il03TOMY, OCHOBBIBasCh Ha
B3IAaX PA3IMUYHBIX YUEHBIX-IOPUCTOB HEOOXOAMMO 3aKpenuTh clenyollee MOHsATHE Opaka, a
HMMEHHO, OpaK — 3TO 3aperuCTPUPOBAHHBIN B YCTAHOBJIECHHOM 3aKOHOM IOPSIIKE, OCHOBAHHBIN Ha
B3alMHOM COIJIALIEHUH, JOOpPOBOJIBHBIA, CBOOONHBIN, pPAaBHONpPABHBIH M MOHOTAMHBIM COH0O3
MYKYMHBl W JKCHIIMHBI, 3aKJIOYAEMBbIi C IIEJIBIO CO3JaHUSA CEMbU M IMOPOXKIAIOLMN Ui HHUX
B3aMMHBIE JINYHBIE U UMYIIECTBEHHBIE MpaBa U 00S3aHHOCTH.
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